











1) Physical injury.

The PLRA provides that inmate plaintiffs may not recover damages for “mental or
emotional injury suffered while in custody without a prior showing of physical injury.”'® Given
the commitment by the Act’s supporters that constitutionally meritorious suits would not be
constrained by its provisions, perhaps the purpose of this provision was the limited one of
foreclosing tort actions claiming negligent or intentional infliction of emotional distress unless
they resulted in physical injury, which might have otherwise been available to federal prisoners
under the Federal Tort Claims Act. (This kind of limitation on such tort causes of action is fairly
common under state law."")

Notwithstanding what may have been the limited intent underlying the physical injury
requirement, its impact has been much more sweeping. First, many courts have held that the
provision covers all personal injury, including violations of non-physical constitutional rights."
Proven violations of prisoners’ religious rights, speech rights, and due process rights have all
been held non-compensable, and thus Flaced largely beyond the scope of judicial oversight. For
example, in Searles v. Van Bebber,” the Tenth Circuit concluded that the physical injury
requirement barred a suit by a Jewish inmate who alleged a First Amendment violation based on
his prison’s refusal to give him kosher food. This result is particularly difficult to understand in
light of Congress’s notable concern for prisoners’ religious freedoms. The Religious Land Use
and Institutionalized Persons Act' passed in 2000, states that “No government shall impose a
substantial burden on the religious exercise of a person residing in or confined to an institution,”
unless the burden furthers “a compelling governmental interest,” and does so by “the least
restrictive means.”

Moreover, although the case law is far from uniform, some courts have deemed sexual
assault not to constitute a “physical injury” within the meaning of the PLRA. In Hancock v.
Payne,"” a number of male prisoners alleged that over several hours, a corrections officer
sexually assaulted them. “Plaintiffs claim that they shared contraband with [the officer] and that
he made sexual suggestions; fondled their genitalia; sexually battered them by sodomy, and
committed other related assaults.” The plaintiffs further complained that the officer “threatened

42 U.S.C. § 1997¢(e).

" See, e.g., Dale Joseph Gilsinger, Annotation, Recovery Under State Law for Negligent Infliction of
Emotional Distress Under Rule of Dillon v. Legg, 68 Cal. 2d 728, 69 Cal. Rptr. 72, 441 P.2d 912 (1968), or
Refinements Thereaof, 96 A.L.R.5th 107 § 6 (2002) (citing cases from 9 states).

12 See, e.g., Thompson v. Carter, 284 F.3d 411, 416-17 (2d Cir. 2002) (no compensation available for
violation of due process rights); Allah v. Al-Hafeez, 226 F.3d 247, 250 (3d Cir. 2000) (no compensation available for
violation of religious rights); Royal v. Kautzky, 375 F.3d 720, 722-23 (8th Cir. 2004) (no compensation available for
retaliation for exercise of free speech rights); Searles v. Van Bebber, 251 F.3d 869, 876 (10th Cir. 2001) (no
compensation available for violation of religious rights); Davis v. District of Columbia, 158 F.3d 1342, 1348 (D.C.
Cir. 1998) (no compensation available for violation of constitutional privacy rights). But see Cannell v. Lightner,
143 F.3d 1210, 1214-15 (9th Cir. 1997) (stating that PLRA “does not preclude actions for violations of First
Amendment rights.”).
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fact, convinced at least one district court to hold it unconstitutional*’ and others to save the
provision from constitutional infirmity by reading it not to bar relief. 22y The PLRA has left the
availability of compensatory damages for the constitutional violation of coerced sex an open
question. It has posed an obstacle to compensation even for physical violence, if the physical
component of the injury is deemed insufficiently serious. It has thereby undermined the
important norms that such infringements of prisoners’ rights are unacceptable. Just as it
contradicts constitutional commitments, the PLRA is simultaneously obstructing Congress’s
recent efforts to protect prisoners’ religious liberty, as well as freedom from rape.

2) Administrative Exhaustion

The PLRA’s exhaustion provision states: “no action shall be brought with respect to
prison conditions under section 1983 of this title, or any other Federal law, by a prisoner
confined in any jail, prison, or other correctional facility until such administrative remedies as
are available are exhausted.”” The provision appears harmless enough. Who could object, after
all, to a regime in which corrections officials are given the first opportunity to respond to and
perhaps resolve prisoners’ claims?

But in many jails and prisons, administrative remedies are, unfortunately, very difficult to
access. Deadlines may be very short, for example, or the number of admmlstratlve appeals
required very large.?* The requ1s1te form may be repeatedly unavailable,? or the pnsoner may
fear retaliation for use of the grievance system (which often require that prisoners get gnevance
forms from, or hand them to the very officer whose conduct is the subject of their complamt)

2 See, e.g., Siggers-El v. Barlow, 433 F.Supp.2d 811 (E.D. Mich. 2006), holding the PLRA’s physical
injury provision unconstitutional “to the extent it precludes First Amendment claims such as the one presented in
this case” and noting:

The Court finds the following hypothetical, set forth in Plaintiff's brief, to be persuasive:

‘[I)magine a sadistic prison guard who tortures inmates by carrying out fake executions-holding an
unloaded gun to a prisoner’s head and pulling the trigger, or staging a mock execution in a nearby cell, with
shots and screams, and a body bag being taken out (within earshot and sight of the target prisoner). The
emotional harm could be catastrophic but would be non-compensable. On the other hand, if a guard
intentionally pushed a prisoner without cause, and broke his finger, all emotional damages proximately
caused by the incident would be permitted.’

Id. at 816 (case settled prior to decision on appeal).

2 Percival v. Rowley, 2005 WL 2572034 at *2 (W.D. Mich. 2005) (“To allow section 1997e(e) to
effectively foreclose a prisoner’s First Amendment action would put that section on shaky constitutional ground.”).

B42U.S.C. § 1997¢(a).

* See Brief for Jerome N. Frank Legal Services Organization of the Yale Law School as Amicus Curiae
Supporting Respondent, Woodford v. Ngo, 126 S. Ct. 2378 (2006) (No. 05-416) at 6-13, 2006 WL 304573 at *6-*13
and A1-A7 for a survey of prison and jail grievance policy deadlines.

» See, e.g., Latham v. Pate, 2007 WL 171792 (W.D. Mich. 2007) (dismissing suit due to tardy exhaustion
in case in which inmate alleged beating; inmate maintained that he had been placed in segregation and
administrative segregation immediately following assault and that “officers did not provide him with the grievance
forms™).

% See, e.g., Umstead v. McKee, 2005 WL 1189605 (W.D. Mich. 2005) (“it is highly questionable whether
threats of retaliation could in any circumstances excuse the failure to exhaust administrative remedies™); Garcia v.
Glover, 197 Fed. Appx. 866, 867 (11th Cir. 2006) (refusing to excuse non-exhaustion in case in which inmate






provides an incentive to administrators in the state and federal prison systems and the over 3000
county and city jail systems to fashion ever higher procedural hurdles in their grievance
processes. After all, the more onerous the grievance rules, the less likely a prison or jail, or3§,taff
members, will have to pay damages or be subjected to an injunction in a subsequent lawsuit.”" In
fact, even when prison and jail administrators want to resolve a complaint on its merits, the
PLRA discourages them from doing so, and therefore actually undermines the very interest in
self-governance Congress intended to serve.®  Can anyone reasonably expect a governmental
agency to resist this kind of incentive to avoid merits consideration of grievances? The officials
in question are a varied group—elected jailers and sheriffs, appointed jail superintendents,
professional wardens, politically appointed commissioners. What they all have in common is an
understandable interest in avoiding adverse judgments against themselves or their colleagues.

Thus by cutting off judicial review based on an inmate’s failure to comply with his
prison’s own internal, administrative rules—regardless of the merits of the claim—the PLRA
exhaustion requirement undermines external accountability. Still more perversely, it actually
undermines internal accountability, as well, by encouraging prisons to come up with high
procedural hurdles, and to refuse to consider the merits of serious grievances, in order to best
preserve a defense of non-exhaustion.

Moreover, courts have been extremely rigorous in their application of the exhaustion
requirement, refusing the kinds of exceptions that are typically available under the exhaustion
doctrine in administrative law. For example, one court recently held that “The PLRA does not
excuse exhaustion for prisoners who are under imminent danger of serious physical injury, much
less for those who are afraid to confront their oppressors.” A rule requiring administrative
exhaustion, and punishing failure to cross every ¢ and dot every i by conferring constitutional
immunity for civil rights violations, is simply unsuited for the circumstances of prisons and jails,
where physical harm looms so large and prisoners are so ill equipped to comply with legalistic
rules.

37 There is evidence that prisons and jails have headed in this direction. For example, in July 2002, in
Strong v. David, 297 F.3d 646 (7th Cir. 2002), the Seventh Circuit reversed the district court’s dismissal of a case
for failure to exhaust; in rejecting the defendants’ argument that the plaintiff’s grievances were insufficiently
specific, the court noted that the Illinois prison grievance rules were silent as to the requisite level of specificity.
Less than six months later, the Illinois Department of Corrections proposed new regulations that provided:

The grievance shall contain factual details regarding each aspect of the offender’s complaint including what

happened, when, where, and the name of each person who is the subject of or who is otherwise involved in
the complaint.

ILL. ADMIN. CODE tit. 20, § 504.810(b); see 26 Ill. Reg. 18065, at § 504.810(b) (Dec. 27, 2002) (proposing
amendment).

% In fact, if an agency chooses to entertain an untimely grievance that merits examination, the agency is
barred from asserting a failure-to-exhaust defense at later time. Riccardo v. Rausch, 375 F.3d 521, 524 (7th Cir.
2004), cert. denied, 125 S. Ct. 1589 (2005).

% Broom v. Rubitschun, 2006 WL 3344997 (W.D. Mich. 2006).
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incarcerated in juvenile facilities generally do not have access to law libraries or other sources of
information about the law that might enable them to sue more often. One court has even
observed, “[a]s a practical matter, juveniles between the ages of twelve and nineteen, who, on
average, are three years behind their expected grade level, would not benefit in any s1gn1ﬁcant
respect from a law library, and the provision of such would be a foolish expenditure of funds.”™*

As with unincarcerated children, when juveniles do bring lawsuits, or otherwise seek to
remedy any problems they face behind bars, it is very often their parents or other caretaking
adults who take the lead. It is, after all, parents’ ordinary role to try to protect their children. But
the PLRA’s exhaustion provision stymies such parental efforts, instead holding incarcerated
youth to an impossibly high standard of self-reliance. The case of Minix v. Pazera® is a leading
example of the result. In Minix, a young man, S.Z., and his mother, Cathy Minix, filed a civil
rights suit for abuse that S.Z. endured while incarcerated as a minor in 2002 and 2003 in Indiana
juvenile facilities. While in custody, S.Z. was repeatedly beaten, once with “padlock-laden
socks.” After one beating, he suffered a seizure, but no one helped him, and he was beaten again
the next day. S.Z. was raped and witnessed another child being sexually assaulted. S.Z. was
afraid to report the assaults to staff—and his fear was natural enough in light of the fact that
some of the staff were involved in arranging fights between juveniles, or would even “handcuff
one juvenile so other juvenile detainees could beat him.”

Although S.Z. feared retaliation, Mrs. Minix made what the district court termed “heroic
efforts to protect her son.” She spoke with staff, and wrote to the juvenile judges. She
attempted to meet with the superintendent of one of the facilities, though she was prevented from
doing so by staff. She contacted the Department of Corrections Director and the Governor.
Ultimately, because of her efforts, S.Z. was “unexpectedly released on order from the
Governor’s office.”

Nonetheless, the district court dismissed the Minix family’s federal claims under the
PLRA’s exhaustion rule because S.Z. had not himself filed a grievance in the juvenile facility.
At the time, the Indiana juvenile grievance policy allowed incarcerated youths only two business
days to file a grievance.

Only two months after S.Z.’s suit was dismissed, the Civil Rights Division of the United
States Department of Justice concluded an investigation and confirmed that one of the Indiana
facilities where S.Z. had been assaulted, the South Bend Juvenile Facility, “fails to adequately
protect the juveniles in its care from harm,” and violated the constitutional rights of juveniles in
its custody. The federal government further concluded that the grievance system that S.Z. was
faulted for not using was “dysfunctional” and “contributes to the State’s failure to ensure a
reasonably safe environment.” 48

% Alexander S. v. Boyd, 876 F. Supp. 773, 790 (D.S.C. 1995). See also Anna Rapa, Comment: One Brick
Too Many: The Prison Litigation Reform Act as a Barrier to Legitimate Juvenile Lawsuits, 23 T.M. COOLEY L. REV.
263, 279 (2006).

12005 WL 1799538 (N.D. Ind. 2005).

8 Letter from Bradley J. Schlozman, Acting Assistant Attorney General, to Mitch Daniels, Govemnor of the
State of Indiana (Sept. 9, 2005), available at
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Approved by the ABA House of Delegates,
February 12, 2007

AMERICAN BAR ASSOCIATION
CRIMINAL JUSTICE SECTION

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urges federal, state, local, territorial,
and tribal governments to ensure that prisoners are afforded meaningful access to the judicial
process to vindicate their constitutional and other legal rights and are subject to procedures
applicable to the general public when bringing lawsuits.

FURTHER RESOLVED, That the American Bar Association urges Congress to repeal or
amend specified provisions of the Prison Litigation Reform Act (PLRA) as follows:

1. Repeal the requirement that prisoners (including committed and detained juveniles
and pretrial detainees, as well as sentenced prisoners) suffer a physical injury in order
to recover for mental or emotional injuries caused by their subjection to cruel and
unusual punishment or other illegal conduct;

2. Amend the requirement for exhaustion of administrative remedies to require that a
prisoner who has not exhausted administrative remedies at the time a lawsuit is filed
be permitted to pursue the claim through an administrative- remedy process, with the
lawsuit stayed for up to 90 days pending the administrative processing of the claim;

3. Repeal the restrictions on the equitable authority of federal courts in conditions-of-
confinement cases;

4. Amend the PLRA to allow prisoners who prevail on civil rights claims to recover
attorney’s fees on the same basis as the general public in civil rights cases;

5. Repeal the provisions extending the PLRA to juveniles confined in juvenile detention
and correctional facilities; and

6. Repeal the filing fee provisions that apply only to prisoners.
FURTHER RESOLVED, That the American Bar Association urges Congress to hold

hearings to determine if any other provisions of the PLRA should be repealed or modified and
that other legislatures having comparable provisions do the same.
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FURTHER RESOLVED, That the American Bar Association urges Congress to hold
hearings to determine what other steps the federal govemment may take to foster the just
resolution of prisoner grievances in the nation's prisons, jails, and juvenile detention and
correctional facilities.



